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FOREIGN INVESTMENT -
NOTIFICATIONS BY THE RBI?

AMENDMENT TO
INVESTMENT RULES:

FOREIGN

PASSING THE BATON BACK TO
THE RESERVE BANK OF INDIA

INTRODUCTION

When  the  Foreign
Management (Non-debt Instruments)
Rules, 2019 (the “Rules”) were first
notified in the latter half of 2019, the
Rules revised the long standing regime

Exchange

in relation to monitoring and
management of  foreign  direct
investment (“FDI”) in India, which had
historically been the responsibility of
the Reserve Bank of India (the “RBI”).
The Rules made a departure and
mandated that the RBI consult with the
government of India in relation to
several matters concerning FDI. The
Foreign Exchange Management (Non-
debt Instruments) (Third Amendment)
Rules, 20203 (the “Third Amendment”)
introduced on July 27, 2020 by the
Department of Economic Affairs under
the ambit of Ministry of Finance, further
amend the Rules to pass the baton back
to the RBI for matters relation to
monitoring and management of foreign
direct investment (“FDI”) in India.

KEY AMENDMENTS

The key changes to the Rules are
mentioned below.

Insertion of Rule 2(A):

The Third Amendment has introduced
a new rule, Rule 2(A) to the Rules. The

2 Reserve Bank of India or RBI is the central bank of India.
Its primary responsibility is to regulate the monetary policy
of the Indian economy

new rule provides that the RBI shall be
the authority that will administer the
Rules. Accordingly, the RBI will now
have the power to issue such directions,
circulars, instructions, clarifications, as
it may deem necessary, for effective
implementation of the Rules.

Originally, the Rules provided that the
RBI shall act in consultation with the
government of India while exercising
various powers. The Third Amendment

1z

has now removed the words “..and in
consultation with the Central Government..”
from Rule 3 and Rule 4 of the Rules. On
account of this removal, the RBI will not
have to consult with the government of
India for disposal of applications filed
by: (i) a person resident outside India
seeking permission for undertaking FDI
in India; and (ii) an Indian entity, in
relation to receipt of FDI, respectively.

Revised foreign investment policy for
the civil aviation sector:

(i) Air transport services.

Prior to the Third Amendment,
eligible non-resident entities
apart from overseas citizens of
India (“OCIs”) and non-
resident Indians (“NRIs”),
were allowed to invest upto 49%
under the automatic route, in
the equity instruments of an
Indian company engaged in the
business of: (i) scheduled air
transport service or domestic
scheduled passenger airline; or
(if) regional air transport
service. 4 However, OCIs and
NRIs had the option to invest
upto 100% under the automatic

3 The Third Amendment can be accessed at
http:/ /egazette.nic.in/ WriteReadData /2020/220699

-pdf

4 Series Number 9.3, Schedule 1 of the Rules.
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route, in the equity instruments
of such companies. As per
Serial No. 9.5(c) of Schedule I of
the Rules, foreign airlines had
to comply with additional
requirements to own up to 49%
(forty nine percent) stake in
Indian companies, operating
scheduled and non-scheduled
air transport (including seeking
of government approval,
clearance from Ministry of Civil
Aviation for import of technical
equipment, among others). The
earlier regime had also
provided that such additional
compliances will not apply in
case of NRIs and OClIs.
However, with the Third
Amendment, while the
aforesaid benefits continue to
be available to NRIs, it shall no
longer be available to OCls.

The removal of the relaxation provided
to the OCls ensures consistency with the
provisions of the Aircraft Rules, 1937
(the “Aircraft Rules”). The Third
Amendment provides a note below the
revised Serial No. 9.3 of Schedule I of the
Rules, which clarifies that, to operate a
scheduled air transport service, an air
operator certificate is required, which is
only provided to a company or a body
corporate:

(@) which is registered and has its
principal place of business
within India;

(b) whose chairman and at least
two-thirds of directors are
citizens of India; and

() whose substantial ownership
and effective control is vested in
Indian nationals.>

5 Paragraph I, Schedule XI of the Aircraft Rules.

(i1) Other conditions in_relation to
civil aviation.

Through the Third Amendment, the
government of India has clarified the
FDI regime for the civil aviation sector.
The revisions made to Serial No. 9.5 of
Schedule 1 of the Rules are as follows:®

(a) in relation to the business of
operating  cargo  airlines,
helicopter and seaplane services,
the foreign airlines can now
only invest into the equity of
Indian companies and not in any
other entity involved in such
business;

(b) in relation investment by a
foreign airline, the cap of 49% of
foreign investment, for
investment into an Indian
company (operating scheduled
and non-scheduled air transport
services), shall include
investments by foreign
institutional investors (FlIls) and
foreign portfolio investment
(FPIs);

(o) investment in M/s Air India
Limited (“Air India”), by NRIs
who are Indian nationals shall
not be subject to the sectoral cap
of 49% and such NRIs shall be
permitted to invest in Air India
upto 100% under the automatic
route;

(d) it has been clarified that
substantial ownership and
effective control of Air India
shall continue to be vested in
Indian nationals, as stipulated in
Aircraft Rules;

6 Rule 5(ii) of the Third Amendment.
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(e) the foreign investment caps
mentioned under Serial No. 9.2
(which relates to investments in
airports) and 9.3 of Schedule I of
the Rules (which relates to air
transport  services) will  be
applicable if there is no
investment by a foreign airline
in the entity receiving such
foreign investment; and

(f) as also mentioned above, the
relaxation provided to OCls in
relation to investments by
foreign airlines, are now
removed.

IMPLICATIONS

The implications of the Third
Amendment can be summarized in the
manner provided below.

() With the enactment of the Third
Amendment, the
administration and formulation
of foreign investment rules has
been shifted back from the
government of India to the RBI.
However, the Third
Amendment has not revised all
the provisions of the Rules
which provided for
consultation with the
government of India. The Rules
still maintain either the
requirement of consultation
with or formulation of policies
by, the government of India, for
several matters like gifts from
NRIs to other non-residents,
permissible time period beyond
prescribed timelines for
transfers by NRIs or OClIs, and
rules regarding investments by

7

https:/ /dipp.gov.in/sites/default/files/pn2_2020.p

df

foreign venture capital
investors. Hence, introduction
of Rule 2A to the Rules to grant
administrative powers to the
RBI, may not be enough to
avoid complications that may
arise in the interpretation of the
Rules on account of such dual
control.

(ii) In addition to the restoration of
powers of the RBI, the Third
Amendment has essentially
incorporated  the changes
introduced by Press Note 02 of

2020.7
(iii) The earlier restriction on
foreign investment not

exceeding 49% in Air India has
been relaxed but only for NRIs,
who are Indian Nationals.

(iv) While NRIs continue to enjoy
the benefit of investing under
100% automatic route into air
transport services, such benefit
will no longer be available to
OClIs.

INDUSLAW VIEW

The primary rationale for the
introduction of the Third Amendment
is to pivot the administration of the
rules in relation to FDI, back to the RBI.
The extension of the powers of the RBI
and the restoration of its independence
is a welcome move, given that RBI, with
its prior experience and expertise in
handling the process for FDI, is
arguably the more appropriate
authority to administer the Rules.
However, in light of the Third
Amendment and restoration of powers


https://dipp.gov.in/sites/default/files/pn2_2020.pdf
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to RBI, the
government of India to enact the Rules

motivation of the

(inreplacement of the Foreign Exchange
Management (Transfer of Issue of
Security by a Person Resident outside
India) Regulations, 2017) which granted
the government of India more powers
for administering the Rules -earlier,
becomes unclear.

The Third Amendment also paves way
for the proposed disinvestment plans
for Air India, as NRIs, who are Indian
nationals, are now eligible to invest
upto 100% under the automatic route in
Air India. This relaxation will aid in
making Air India a professionally
managed airline in-line with its global
peers.

Despite the positive undertone of the
Third Amendment, there could be
further complications in the
interpretation of the Rules, as the role of
the government of India has not been
rolled back completely, thereby leading
to a situation where there could be a
regime of dual control. Like many of its
predecessors, the functionality of the
Third Amendment will be tested in the
manner the government implements
the same in terms of letting RBI reclaim
its  position as the  primary
administrator of the Rules.

Authors: Akhoury Winnie Shekhar |

Abhishresth Goswami
Practice Areas: Corporate &
Commercial | Government &

Regulatory
Date: August 05, 2020

CORPORATE AND COMMERCIAL

8 Lok Sabha is the lower house of the India’s bicameral
Parliament.
9 Page 3, Para 1, Committee Law Report, 2019.

21

HIGHLIGHTS OF THE COMPANIES
(AMENDMENT) BILL, 2020

INTRODUCTION

Lok Sabha 8 on September 19, 2020
passed Companies (Amendment) Bill,
2020 (the “Bill”), to introduce certain
modifications to the Companies Act,
2013 (the “Act”) with a view to promote
ease of doing business and ease of living
to corporates in India®. The proposed
amendments under the Bill are based on
the recommendations submitted by the
Company Law  Committee (the
“Committee”), which was formed with
representatives from the industry
chambers, professional institutes and
legal fraternity. The mandate of the
Committee was relatively wide-ranging
including envisaging various reforms to
the Act such as reviewing offences,
introducing mechanisms to reduce
burden on courts, ensuring effective
disposal of  cases, improving
functioning of various authorities under
the Act and suggesting other changes
with the objective of promoting ease of
India 1 . The

Committee submitted its report to the

doing business in

union minister, Ministry of Corporate
Affairs (“MCA”) on November 14, 2019.
The recommendations of the Committee
were largely based on re-categorization
of certain criminal compoundable
offences into civil wrongs carrying civil
liabilities!!, rationalization of penalties,
mechanisms for reducing the overall
pendency of disputes and certain other
ancillary changes to address emerging
issues

impacting the working of

corporates in the country’2.

OVERVIEW OF THE PROPOSED
AMENDMENTS UNDER THE BILL

10 Page 11, Para 1.4, Committee Law Report, 2019.
1 Page 3, Para 1, Committee Law Report, 2019.
12 Page 11, Para 1.3, Committee Law Report, 2019.
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Some of the important amendments

that

have

been proposed to be

introduced by the Bill are discussed

below.

Overhaul of penalties

The Bill aims to overhaul the penalty

regime for various non-compliances, as

currently contemplated under the Act

in a 3 (three) fold manner:

(@)

Removal of imprisonment
and/or  substitution with
monetary penalty

The Committee recommended
omission of certain offences
under the Act as it was felt that
such offences can be sufficiently
dealt with
prevailing laws such as the

under  other
Insolvency and Bankruptcy
Code, 2016 (the “Code”). It was
also  highlighted by the
Committee that in the event any
vacuum is created because of
the deletion of an offence from
the relevant Section of the Act,
Section 450 of the Act (which
deals with punishments where
no other penalty is prescribed),
can always be resorted to13.
Accordingly, certain offences
contemplated under the Act,
such as defaults in relation to: (i)
compliance with the provisions
of the Act
variation  of

dealing with

shareholders
rights4; (ii) publication of the
order of the National Company
Law Tribunal (“Tribunal”) for
reduction in shares’®; and (iii)
compliance with the orders of

13 Page 26, Para 3.1, Committee Law Report, 2019.

the Tribunal
debentures®, amongst others,

in respect of

have been proposed to be
from the Act
Additionally, with respect to

omitted

certain  other non-grave
offences  punishable  with
imprisonment and/or with

monetary penalty, the Bill has
proposed substitution of such
offences with monetary penalty
only. In this respect, offences
such as default in compliance
while
purchasing its own securities!’;

by a company: (i)
(ii) for registration of charges’s;
(iii) in maintaining registers,
filing returns or taking other
necessary

steps  regarding

declaration  of  significant
beneficial ownership??; and (iv)
in maintaining books of
account to be kept by the
company 2, which currently
contemplate imprisonment
and/or monetary penalty for
defaults, are proposed to be
substituted with

monetary penalties, as

solely

applicable. The rationale for
introducing such modifications
is to decriminalise minor
procedural or technical lapses
under the Act into civil wrongs
and reduce the overall
pendency of the courts by
removing the criminality in
defaults, the
commission of which is not
linked  with

intention on the account of the

case of
any malafide

wrong-doer and/or does not
involve larger public interest?!.

18 Penalty under Section 86 (1) of the Act.
19 Penalty under Section 90 (11) of the Act.

14 Penalty under Section 48 (5) of the Act.

15 Penalty under Section 66 (11) of the Act.
16 Penalty under Section 71 (11) of the Act.
17 Penalty under Section 68 (11) of the Act.

20 Penalty under Section 128 (6) of the Act.
2 Page 36, Para 3, Statement of Objects and Reasons of the

Bill.
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(b) Reduction in amount of
penalty

The Bill also aims to reduce the
penalties for certain offences
such as non-maintenance of
register of members?, failure to
file annual return within the
prescribed timelines?, failure to
file resolutions and agreements
in terms of the Act? and non-
compliance  of  provisions
relating to unpaid dividend
account % and such
modifications to the Act have
been proposed as a part of
providing a further ease of
living to corporates living in the
country?°.

() Dealing with certain offences
in an alternate framework

The Committee was of the view
that for certain offences under
the Act, the proposition of
replacing such offence with
monetary penalty and/or mere
rationalization of penalties may
not achieve the intended result.
Therefore, the Committee
perceived that it may be
worthwhile to device an
alternate mechanism to address

amendment relates to a
situation where, if a company
fails to abide by the order of the
Regional  Director = under
Section 16(1) 7 of the Act,
(requiring rectification of the
name of the company on the
grounds that such name is
identical or similar to an
existing company, or a
registered trademark), within 3
(three) months of passing of
such order, then in place of
imposing civil liability on the
company, an auto-generated
name shall be assigned to such
company, which name the
company shall be bound to use
until it gets it changed through
due process as per the
provisions of the Act. The other
provisions of the Act where
such alternate mechanisms
have been proposed, include
provisions relating to non-
compliance with order of
compounding of the Tribunal
or the Regional Director?, non-
cooperation of promoters,
directors and employees with
the company liquidator? and
company liquidator not serving
the order of dissolution to

the concerns created by such Registrar of Companies
offences in order to better (“RoC”)%%.

achieve the desired objective of

such provisions. Based on such Delisting and listing of companies

suggestions of the Committee,
an alternate framework for

The Bill seeks to empower the Central

Government to exclude certain

certain offences has been
proposed to be introduced. For

instance, one such proposed
from

companies in consultation with
Securities and Exchange Board of India

the definition of ‘listed

2 Penalty under Section 88 (5) of the Act.

2 Penalty under Section 92 (5) and (6) of the Act.

2 Penalty under Section 117 (2) of the Act.

% Penalty under Section 124 (7) of the Act.

2 Page 36, Para 3, Statement of Objects and Reasons of the
Bill.

% Rectification of name of Company.

28 Penalty under Section 441 (5) of the Act.
2 Penalty under Section 284 (2) of the Act.
30 Penalty under Section 302 (4) of the Act.
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companies’ 31 under the Act. The
objective of according such flexibility to
the Central Government is to exclude
such private companies that list their
debt securities on a recognized stock
exchange upon their allotment on
private placement basis, thereby falling
under the definition of a ‘listed
company’ under the Act 32 . The
Committee was of the view that the
existing provisions may dis-incentivise
private companies from seeking listing
of their debt securities due to stringent
regulation of the listed companies as
compared to the wunlisted private
companies, even though doing so may
be in the best interests of the company?33.

The Bill further provides for permitting
listing of certain companies on
permitted  stock  exchanges in
permissible foreign jurisdictions or such
other jurisdictions, as may be provided
by the rules framed in this regard3.

Introduction of chapter on producer
companies

The Bill seeks to amend Section 465 of
the Act, dealing with aspects relating to
producer companies. ‘Producer
companies’  primarily = refer to
companies that are engaged in
businesses such as the production,
harvesting, procurement, grading,
pooling, handling, processing,
marketing, selling or exporting primary
produce or generation, transmission,
distribution of power or such other
activities, as prescribed under the
Companies Act, 1956. Currently,
producer companies 3 are bound to
follow the requirements as set out in

31 Gection 2 (52) of the Act.
32 Page 43, Para 2.4, Committee Law Report, 2019.

33 Page 43, Para 2.6, Committee Law Report, 2019.
3 Proposed amendment to section 23 of the Act, Page 2, Para
5 of the Bill.

10

Part IXA of the Companies Act, 1956
until a special legislation is enacted for
such  producer companies. The
Committee suggested that instead of a
new law to be enacted vis-a-vis the
producer companies, modifications to
the Act should be made so as to provide
for the governance of such producer
companies. Accordingly, the Bill
provides that provisions similar to Part
IXA of the Companies Act, 1956 should
be inserted into the Act3¢ to provide for
matters relating to the governance of
producer companies. Broadly, such
provisions deal with incorporation,
management, general meetings, share
capital and membership rights, finance,
accounts and audit, loans to members
and investment and amalgamation and
merger of producer companies.

Relaxations pertaining to corporate
social responsibility

The Bill provides that the companies
which have corporate social
responsibility spending obligation up to
INR 50,00,000 (Indian Rupees fifty lakhs)
will no longer be required to constitute
the corporate social responsibility
committee in accordance with the Act
and the functions of such committee
provided under the Act shall be
required to be discharged by the board
of directors of such company %. Further,
in order to accord some leverage to
companies which have spent an amount
over and above the required amount to
be spent on corporate social
responsibility activities statutorily in a
given financial year, the Bill seeks to
permit such companies to set off the
excess amount spent towards @ its

% “Producer Company” means a body corporate having
objects or activities specified in section 581B and registered
as Producer Company under the Companies Act, 1956.
Similar definition is incorporated in the Bill.

3% Page 46, Para 4.4, Committee Law Report, 2019.

37 Section 135 (1) of the Act.
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corporate social responsibility

obligation in such number of
succeeding financial years and in such
manner, as may be prescribed3®. The
rationale for such change is to ensure
that static financial thresholds do not
come in the way of corporate-driven
socio-economic  development and
environmental conservation. 3 In line
with the above, once the Bill is duly
passed, the Central Government may
make suitable amendments under the
Companies (Corporate Social
Responsibility Policy) Rules, 2014 to
provide for the necessary nuances

relating to the above.

Moving defaults under the Code

The Bill proposes to substitute sub-
section (6) of Section 348 of the Act
which imposes monetary penalties on
the company liquidator for non-
compliance of the provisions relating to
information on pending liquidation as
set out in Section 348 of the Act, by a
new provision that if a company
liquidator, who is an insolvency
professional, is in default in complying
with the provisions of the aforesaid
Section, then the default shall be
deemed to be a contravention
punishable under the Code, and the
rules and  regulations  framed
thereunder. The Bill further seeks to
omit the penalty 9 imposed on the
company liquidator for conduct of audit
by a person not qualified to act as

auditor4! from the Act.

Other Notable amendments that have
been proposed under the Bill

The Bill seeks to introduce the following
additional changes into the Act:

3 Page 37, Statement of Objects and Reasons of the Bill.
3 Page 55, Para 13.2, Committee Law Report, 2019.
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Remuneration to non-
executive directors

Section 197(3) of the Act
provides that  acompany
having no profits or inadequate
profits in a financial year, shall
not pay any sum by way of
remuneration (exclusive of any
fees payable in accordance with
the Act) to its

(including any managing or

directors

wholetime director or manager),
except in accordance with the
provisions of Schedule V of the
Act which inter alia provides the
limit on the remuneration of
‘managerial persons’ in case of
losses or inadequacies in profit.
Further, Section 149 of the Act
while dealing with the
remuneration of independent
directors, does not provide for
remuneration by a company in
case of losses or inadequacies in
profit. In this regard, the
Committee was of the view that
the commitment of the non-
executive directors and
independent directors towards
a company is often
underappreciated and
therefore, the non-executive
directors and independent
should be

appropriately compensated for

directors

their valuable time and efforts
even in case of inadequacy of
profits or incurrence of losses,
as such compensation is
permitted for executive
directors. It was felt that
inconsistency in payment of
remuneration in case of

inadequacy of profits or losses

40 Section 348(7) of the Act.
41 Page 41, Notes on Clauses of the Bill.
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to executive directors vis-d-vis

non-executive directors
(including independent
directors) would dis-

incentivize the latter2. To this
extent, the Bill seeks to amend
Section 149 and 197 of the Act to
include non-executive directors
and independent directors (as
applicable) at appropriate
places ¥ to bring parity in
remuneration of the non-
executive directors with the
executive directors and
independent directors 4 . To
illustrate, say a company has
agreed to pay an ‘x’ amount to
an executive director and a ‘y’
amount to a non-executive
director or independent
director and such company has
incurred losses or has
inadequate  profits,  then
pursuant to the existing
provisions of the Act, such
company will be able to
provide remuneration of the ‘x’
amount to its executive
directors only in accordance
with Schedule V of the Act.
Once, the proposed
amendments are incorporated
into the Act, such company will
be able to provide the agreed ‘y’
remuneration to the non-
executive directors and
independent directors as well,
subject to the provisions of
Schedule V of the Act (as
amended).

However, the Bill has not
proposed any changes to
Schedule V of the Act as of now

4 Page 48, Para 6.4, Committee Law Report, 2019.

4 Proposed amendments are suggested by introducing a
proviso to section 149 (9) and amendment to 197(3) of the
Act.
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and accordingly, once the Bill is
passed, there may be
amendments required to be
carried out in Schedule V of the
Act to effectuate the changes in
the above provisions.

Exemption to certain classes of
companies

The Bill seeks to empower the
Central Government to exempt
certain companies in certain
respects, by amending the
following provisions of the Act:

Amendment to Section 89: The
Committee noted that the Act
vide Section 90(1), empowers the

Central Government to exempt
certain class of companies from
declaration  of  significant
beneficial ~ ownership  and
accordingly, proposed that
similar exemption should also
be provided for declaration of
beneficial ownership under
Section 89 of the Act. Further,
on the recommendations of the
stakeholders, the Committee
also noted that such
empowerment would enable
the Central Government to
exempt declaration of beneficial
interest for an Indian company
that may raise global depository
receipts in International
Financial Services Centre in
Gujarat International Finance
Tec-City®. In light of the above
rationale, the Bill seeks to
enable the Central Government
to exempt any class of persons
from undertaking the

4 Page 48, Para 6.4, Committee Law Report, 2019.
45 Page 51, Para 9.2, Committee Law Report, 2019.
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compliances as set out in
Section 89 of the Act which inter
alia deals with declaration of
beneficial interest in shares.

Insertion of Section 393A: The
Bill proposes to insert a new
Section 393A in the Act with a
view to empower the Central

Government to exempt any
classes of foreign companies or
companies incorporated
outside India or to be
incorporated outside India,
from the applicability of the
provisions of Chapter XXII of
the Act relating to manner of
governance of  companies
incorporated outside India.
Such change has been
introduced on the basis of the
recommendations  of  the
stakeholders and the
International Financial Services
Centre (“IFSC”) Task Force as
IFSC is deemed to be a foreign
jurisdiction 4 and  such
exemptions will promote ease
of doing business to corporates
and provide a congenial
atmosphere for companies to
undertake business in India.

Lesser penalties for certain
classes of companies

The Bill seeks to extend the
benefit of reduced penalties
which was earlier available to
small companies and one
person companies to start-ups
and producer companies as
well. Such entities will now be
liable to face reduced penal
consequences (to the extent of

not be more than one-half of the
penalty specified in such
provisions  subject to a
maximum of INR 2,00,000
(Indian Rupees two lakhs) in
case of a company and INR
1,00,000 (Indian Rupees one
lakh) in case of an officer who is
in default or any other person,
as the case may be) for any
offence contemplated under the
Act. Earlier, such protection
was available only to small
companies and one person
companies under Section 446B
of the Act for the limited
purposes of failing to comply
with the provisions of sub-
section (5) of Section 92, sub-
section (2) of Section 117 or sub-
section (3) of Section 137%.

Timeline for rights issue

Section 62 of the Act, governs
the rights issue process and
provides that the offer for
further issue of shares which is
given to existing shareholders
of the company shall be
exercisable only for a specific
time period which shall not be
less than 15 (fifteen) days but
not exceed 30 (thirty) days from
the date of the offer. The Bill
seeks to fasten the rights issue
process in line with market
practices, by reducing the
mandatory timelines to be
provided for exercising such
rights under Section 62 of the
Act by empowering the Central
Government to provide for a

46 Page 52, Para 9.3, Committee Law Report, 2019. 47 Failure to (i) file annual return; (ii) file resolutions and
agreements; and (iii) failure to file financial statements,

respectively.
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shorter timeline in this respect?s.
Upon, such proposed
amendment being incorporated
in the Act, we may expect
changes in the relevant rules
arising from the Act or through
a notification/circular setting
out the shorter time period.

Exemption from filing
resolutions

The Bill seeks to extend the
benefit of exemption 4 from
filing of a resolution with the
RoC, for grant of loans, or
giving guarantee or providing
security in respect of loans®), as
currently available to the banks,
to non-banking finance
companies and housing finance
companies. Such amendments
have been proposed with the
intention of securing the
confidentiality obligations and
reducing the burden of the non-
banking finance companies
from additional compliances, as
such companies engage in
lending activities on a regular
basis in their ordinary course®l.

Constitution of NCLAT
Benches

The Bill seeks to introduce a
new section 418A in the Act in
order to  provide for
constitution of benches of the
National =~ Company  Law
Appellate Tribunal (“NCLAT”)
which will ordinarily sit in New
Delhi or such other place, as the
Central Government may in
consultation with the

chairperson, notify. Such
introduction of benches to
NCLAT is with the view to
enable creation of specialized
benches of the NCLAT
considering the variety and
amount of matters that are to be
dealt with by the NCLAT?2

INDUSLAW VIEW

The Bill has been promulgated with a
view to foster the initiative of the
Government for ease of doing business
and ease of living of corporates in India
by introducing changes to the Act.
Owing to the COVID-19 pandemic, the
Bill has not yet been passed by the Lok
Sabha, however, it can be expected that
the Bill would be approved by both
houses of the Parliament with suitable
modifications, if required. Broadly, the
changes proposed in the Bill are aligned
with the principle of providing ease of
doing business to corporates in India,
and deal with the following;:

(a) Decriminalization of certain
non-grave offences under the
Act, especially in cases where
the defaults are devoid of any
malafide intention, or do not
involve larger public interest;

(b) Rationalization —of existing
penalties;
() Other  modifications  and

relaxations to promote ease of
doing business in India
including but not limited to
easing the compliance
framework for companies and

48 Page 52, Para 10, Committee Law Report, 2019. 50 Loans availed under clause (f) of sub-section (3) of section
4 Exemption as provided in second proviso of sub-section 179 of the Act.
(3), in clause (g) of section 117 of the Act. 51 Page 53, Para 11.3 Committee Law Report, 2019.

52 Page 47, Para 5.2, Committee Law Report, 2019.
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according  flexibility for

running of businesses; and

(d) Framework for faster and

effective disposal of cases.

The proposed amendments under the
Bill will not only encourage honest
stakeholders and corporates to continue
their business in India but also reduce
the overall burden of the courts. Further,
considering the present situation of
COVID-19, where a substantial number
of companies are facing losses, it
becomes imperative for the
Government to introduce a more
flexible framework for the corporates
and stakeholders to smoothly run their
business in India and accordingly, the
proposed amendments introduced by
the Bill are a welcome move.
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Practice Area: Corporate &
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Date: August 12, 2020

KEY FACETS OF THE CONSUMER
PROTECTION ACT, 2019 AND E-
COMMERCE RULES

INTRODUCTION

The erstwhile Consumer Protection Act,
1986 and the rules and regulations
framed thereunder (the “CPA 1986”)
were formulated with a view to protect
the interests of the consumers and
prescribed a mechanism for settlement
of consumer disputes.

With the dynamics revolving around
buying and selling of products and
services changing rapidly in light of
advancement in technology and
increasing use of e-commerce, there was

a dire need to suitably amend and
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update the laws pertaining to consumer
protection in India. Accordingly, on
August 06, 2019, the Parliament of India
passed the landmark Consumer
Protection Bill, 2019, with the objective
of providing timely and effective
administration of both consumers and
sellers, taking into account modern
advancements in the mediums of
commerce. The Consumer Protection
Act, 2019 (the “CPA 2019”) was
published in the official gazette of India
on August 09, 2019. However, the
provisions of the CPA 2019 did not
immediately come into effect.

On July 15, 2020, the Ministry of
Consumer Affairs, Food and Public
Distribution (the “Ministry”), through
the Department of Consumer Affairs
(the “DCA”), issued a notification
appointing July 20, 2020 as the date
from which certain provisions of the
CPA 2019 shall come into -effect.
Thereafter, on July 23, 2020, the
Ministry through the DCA issued
another notification, appointing July 24,
2020 as the date from which the
remaining provisions of the CPA 2019
shall come into effect (the July 15, 2020
and July 23, 2020
collectively the

notifications,
“Enforcement
Notifications”). Effectively, by virtue of
the Enforcement Notifications, all the
provisions of the CPA 2019 have now
been notified and are effective. The CPA
2019 amends and replaces the CPA 1986
in its entirety.

Further, for the purposes of preventing
unfair trade practices in e-commerce,
direct selling and also to protect the
interest and rights of consumers, the
CPA 2019
Government to take such measures as

allows the Central



INDUSLAW \*FSCE R\
July 2020 - September 2020

may be required . Pursuant to the

aforesaid powers, the Central
Government has notified the Consumer
Protection (E-Commerce) Rules, 2020,
on July 23, 2020 (the “E-Commerce

Rules”).

CHANGES BROUGHT ABOUT BY
THE CPA 2019

Some of the major overhauls that have
been brought forth in the CPA 2019 read
with the E-Commerce Rules have been
provided below:

Providing more teeth to e-commerce
transactions

Although the provisions of CPA 1986
were deemed comprehensive enough to
also apply to e-commerce entities, there
were no specific provisions in this
respect under CPA 1986. The CPA 2019
defines ‘e-commerce’ as the buying or
selling of goods or services including
digital products over digital or
electronic network, which is further
categorised into marketplace and
inventory-based models of e-commerce.
This definition is aligned with the
‘e-commerce’

present definition of

under  the  Foreign  Exchange
Management (Non-Debt Instruments)
Rules, 2019 (the “NDI Rules”). It is
important to note that the CPA 2019
defines services to include, the
provision of facilities in connection with
banking, financing, insurance, transport,
processing, supply of electrical or other
energy, telecom, boarding or lodging or
both,

entertainment,

housing construction,
amusement or the
purveying of news or other information.
Accordingly, among other platforms,

platforms providing services such as

ride-hailing and hospitality may also be
governed by the provisions of CPA 2019
and the E-Commerce Rules, if such
services are provided for a fee.

A variety of welfare-oriented provisions
have been implemented by the E-
Commerce Rules by imposing duties
and liabilities on: (i) e-commerce
entities - both marketplace-based (the
“Marketplace Entities”) and inventory-
based; and (ii) the sellers on
Entities. ~ We

categorized the impact on these entities

Marketplace have
in further detail below:

E-commerce entities

All e-commerce entities are required to
be incorporated in the form of a
company under the Act or a foreign
company or an office, branch or agency
outside India owned or controlled by a
person resident in India. It may be
to note that the E-
Commerce Rules also apply to an e-

worthwhile
commerce entity which is not
established in India, but systematically
offers goods or services to consumers in
India, thereby expanding the scope of
applicability of these rules to foreign
owned e-commerce platforms. All e-
commerce entities are required to
comply with a host of obligations,
including the following®:

(@) Unfair trade practise: E-

Commerce entities are required

to refrain from any unfair trade
practice % , whether in the
course of business on its
platform or otherwise. In this
context, unfair trade practice
refers to such trade practice
which

adopts any unfair

53 Please refer Section 94 of CPA 2019.

5 Please refer Section 2(47) of CPA 2019.

54 Please refer Rule 4 of E-Commerce Rules.
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method or unfair or deceptive
practice for the purpose of
promoting the sale, use or
supply of any goods or for the
provision of any service. Such
practices may include: (a)
manipulating the price of goods
or services offered on the e-
commerce platform in such a
manner so as to gain
unreasonable profit; (b) making
arbitrary  classification  of
consumers to offer discounts; (c)
publishing misleading
representations concerning the
characteristics of products; (d)
refusing to take back or
withdraw defective goods or
deficient services and refusing
to refund the consideration; or
(e) disclosing to third parties
any personal information given
in confidence by the consumer
unless such disclosure is made
in accordance with the
provisions of applicable law
(this may also lead to
consequences  under  the
Information Technology Act,
2000 (the “IT Act”) and its
corresponding Information
Technology (Reasonable
Security Practices and
Procedures and  Sensitive
Personal Data or Information)
Rules, 2011). Considering that
the definition of ‘unfair trade
practices’ includes a host of
practices/ actions pertaining to
a buy and sale transaction, e-
commerce entities need to be
careful about any statement,
information or representation
about a product being sold

through their platforms.

Level playing  field: E-

commerce entities can neither

17

manipulate the price of the
goods or services offered on its
platform in such a manner as to
gain unreasonable profit, nor
discriminate between
consumers of the same class or
make any arbitrary
classification of consumers.
This is in line with the NDI
Rules which state that e-
commerce entities providing
marketplace shall not directly
or indirectly influence the sale
price of goods or services and
shall maintain level playing
field. The aspect of ensuring a
level playing field by the e-
commerce entities is further
reinforced by the fact that the
obligations of the e-commerce
entities to maintain a level
playing field is not only vis-a-
vis the sellers on their platform,
but also the consumers who
purchase goods or avail

services through their platform.

Grievance redressal: E-

commerce entities are required
to establish an adequate
grievance redressal mechanism
and appoint a grievance officer
for  consumer grievance
redressal in a time efficient
manner. This may however
lead to some anomaly in the
manner of resolving the
grievances of the consumers, as
ev